
	 There is now plenty of evi-
dence that EU money aided the rise 
of authoritarian politics in places 
like Hungary. But cutting it off will 
not – by itself – contain democratic 
backsliding in Europe. It is time for 
the EU to finally stop playing defence 
and turn the protection of its values 
into a full-fledged policy agenda.

	 Linking EU funds to the rule of 
law is a necessity. For years, an impli-
cit bargain between net contributors 
and net recipients – we pay for market 
access, you are free to abuse funds – 
has governed money flows in the EU. 
But with 1.7 trillion in the upcoming 
MFF and the Recovery instrument, this 
perverse equilibrium must be broken. 
From January 2021, all eyes will be on 
the Commission and the Council - will 
they have the courage to trigger the 
rule of law conditionality regulation or 
will they leave backsliding and corrup-
tion unpunished?

But ad-hoc suspension of funds is but 
one element of a larger project nee-
ded to restore and protect the EU’s de-
mocratic identity. The rationale for ac-
ting on such a sensitive issue has never 
been stronger than today.

Sometimes we hear that one govern-
ment’s economic choices affect others 
in the Eurozone and the single market, 
which makes it everyone’s business; 
whereas, by contrast, its handling of 
the judiciary does not. This is myopic 
and plain wrong. A politically subju-
gated judiciary in Poland distorts the 
entire single market. When EU compa-

nies – or EU citizens – are constrained 
in their access to a fair trial in Poland, it 
is everyone’s business. The same logic 
applies to other common EU projects, 
such as law enforcement cooperation. 
When EU members pool security as-
sets and share sensitive data, it matters 
to everyone whether Hungarian pro-
secutors are independent, or whether 
Polish security chiefs operate under 
proper oversight.

The effects of rule of law backsliding on 
European cooperation have been most 
acutely felt in the area of law enforce-
ment. We are now at a point where a 
growing number of national judges 
refuses to extradite criminals to Po-
land on account of the destruction of 
judicial independence in that country. 
It is very difficult to enhance security 
cooperation between Member States 
when credible concerns exist about 
how new tools would be exercised or 
whether individual rights and due pro-
cess would be respected.

Then there is the broader issue of Eu-
ropean democracy. The EU does at the 
moment not inspect nor care much 
about national electoral processes. Yet 
national elections bear crucially on the 
making of EU-wide legislation, by de-
termining the composition of the EU’s 
key decision-making and legislative 
bodies – the European Council and the 
Council. Hence, citizens in, say, Portu-
gal, have an obvious stake in the in-
tegrity of the Finish electoral process, 
inasmuch as Finland’s representatives 
in the Council shape legislation that af-
fects almost every aspect of Portuguese 

life. In other words, changes to Hun-
garian electoral law benefiting Fidesz 
at the expense of the opposition, or 
even just distortion of media pluralism, 
should concern all EU citizens, given 
that Viktor Orban is not only a national 
but also a European legislator.

I was once approached by an Ameri-
can diplomat who asked me: why do 
you care so much about these backsli-
ding Member States? A third or so of 
states in the US have for several de-
cades effectively maintained apartheid 
policies and the US turned out just fine 
(according to him). Leaving aside how 
healthy US democracy currently looks 
and the role of the southern states in 
existing challenges, this is not a sustai-
nable model for the EU. The EU does 
not have a strong central government 
that can keep the system together with 
a few recalcitrant individuals. On the 
contrary, almost all European policies 
depend on trust and cooperation of 
the Member States. Even if only one of 
these Member States begins to syste-
matically undermine the fundamental 
tenets of liberal democratic gover-
nance, the entire system as it current-
ly exists is liable to collapse, because 
of the prevalent of consensual deci-
sion-making. There is no better exa-
mple of this than the winter budget 
crisis in which Hungary and Poland 
threatened to blow up unprecedented 
economic relief because of the rule of 
law conditionality mechanism.

For these reasons, EU institutions have 
attempted to enhance European over-
sight of constitutional values. In 2020, 
the European Commission introduced 
annual rule of law monitoring of all 
27 Member States conducted by the 
European Commission. It has been 
a long-standing desire of the Parlia-
ment to create some such mechanism 
in place. In a report for which I served 
as the rapporteur, the Parliament set 
the parameters of how it envisages 
the monitoring to look in the long-run. 
We proposed the creation of a legally 
binding Interinstitutional Agreement 
on Reinforcing Union Values, signed 
by the Parliament, the Council and the 
Commission. This Agreement would 
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create a comprehensive Annual Mo-
nitoring Cycle as part of which the 
state of democracy, rule of law and 
fundamental rights in all EU Member 
States would be monitored according 
to a single set of objective criteria. 
All Member States would be treated 
equally and fairly. Each year, the Com-
mission, assisted by an interinstitutio-
nal working group and independent 
experts would draft an annual report 
on Union values which would be sub-
sequently followed-up by the Par-
liament and the Council. The report 
would reflect on both positive and 
negative developments and include 
country-specific recommendations 
aimed to reinforce Union values. The 
findings from the Annual Monitoring 
Cycle would subsequently guide the 
use of enforcement tools, including 
infringement proceedings, Article 7 
TEU and budgetary conditionality.

What the Commission has done this year 
with its rule of law report goes some 
way towards fulfilling our demands but 
there are three key differences between 
how they approach this and how the Par-
liament thinks the process should look. 
First, the Annual Monitoring Cycle we 
propose would cover all the values in 
Article 2 TEU. We believe this is the most 
sensible approach, given that the list in 
Article 2 is comprehensive, legally bin-
ding and agreed upon by the Member 
States. Second, we suggest that the 
monitoring report is accompanied by 
country-specific recommendations with 
concrete deadlines and benchmarks for 
implementation to make the results of 
the monitoring more immediately actio-
nable. Third, our proposal would be, if 
adopted, legally binding on the three 
institutions; we are looking to create a 
more permanent framework that should 
survive changing political winds.

Undoubtedly, there is room for im-
provement on the part of the EU 
when it comes to addressing rule of 
law challenges. Its action should be 
more timely and proactive. Never-
theless, important steps are being 
taken to develop the EU’s capacity to 
fulfil its role as a democratic guaran-
tor. Whether the EU will be able to 
play that role effectively will ultima-
tely depend on EU citizens. They will 
steer the course of history through 
voting and democratic participa-
tion. However, given the current 
lack of enthusiasm for advancing EU 
integration in broad strokes, I would 
not be surprised if  a more funda-
mental moment, akin to 1989, was 
needed to re-energize European va-
lues. What is clear though is that the 
Union cannot survive long-term but 
as a club of democratic and law-res-
pecting states. 
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